Angie Lake

From: Hosner, Cameron D. <Cameron_Hosner@JjudsonCenter.org>
Sent: Monday, November 10, 2014 1:41 PM

To: Angie Lake

Cc: Jeremy Mitchell (jdmitchell11@gmail.com); Angelique G. Day

(angelique.day@wayne.edu); Khadija Fobbs (khadijafobbs@gmail.com); Huot, Laura L,
Salhaney, Susan
Subject: "Testimony regarding HB 5775"

Dear Michigan House of Representatives Committee on Families, Children, and Seniors members:

| am emailing to provide written testimony in support of HB 5775 —the “Foster Child Identification Theft
Protection Act”.

This important act to protect the credit of foster children who are particularly vulnerable to identity theft is
consistent with the credit check requirement authorized through federal legislation in 2011. As noted in the Annie E.
Casey Foundation’s - Youth and Credit: Protecting the Credit of Youth in Foster Care practice guide (produced in
conjunction with the FTC and ChildFocus, Inc.) it is critical that youth in and exiting foster care are not “buried” with
debilitating debt and bad credit as the result of identity theft. Identity theft has a serious adverse emotional impact on
these already traumatized youth and blocks their important life goals (e.g. purchasing a car, renting an apartment ,
securing a job or needed student loans, etc.,) necessary for their successful transition into adulthood.

I applaud Representative Phil Cavanagh for introducing this much needed Bill, which assures the annual monitoring by
Michigan Department of Human Services case workers of foster children for fraudulent credit activity with then
appropriate court and lawyer-guardian ad litem intervention to have consumer reporting agencies remove any
identified fraudulent activity from the foster child’s credit report.

I urge all Committee members to support this important Bill to protect foster children from the devastating
impact of unwarranted debt and poor credit ratings as the result of identity theft.

Sincerely,

Cameron D. Hosner, LMSW, MBA
President/CEO

ch”’ Judson Center

Helping those in need succeed

Cameron Hosner |  Chief Executive Officer / President
Judson Center 4410 W 13 Mile Rd., Royal Oak, M! 48073 | 248 549-4339
PH: (248) 837-2111]| Fax: (248) 554-6519
www. judsoncenter.org
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A proud NAIAS Charity Preview Recipient -- "Working as one for the youth of Michigan"
The 2015 Charity Preview is Friday, January 16 -- For tickets visit: www.CharityPreview.com

This message is intended for the use of the individual or entity to which it is addressed and may contain
information that is privileged, confidential, and exempt from disclosure under applicable law. If the reader of
the message is not the intended recipient of the employee or agent responsible for delivering this message to the
intended recipient, you are hereby notified that any distribution or copying of this communication is prohibited.
If you have received this email in error, please notify the sender immediately by telephone.
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November 10, 2014
VIA EMAIL ONLY

kcnnethl\'urtz(a.house.mi.uov, thomashooker( house.mi.gov,
g_iydydcnby(azhousc.mi.s:ov, rickoulman@housc.mi.gov,
klintkcsto@housc‘mi.gov, rogervictory@house.mi.gov,
murciahoveywright@house.mi.qov, dianslavcns@housc.mi.um;
rogertkosowski@house.mi.goy

Representative Kenneth Kurtz, Representative Tom Hooker,
Representative Cindy Denby, Representative Rick Outman,
Representative Klint Kesto, Representative Roger Victory,
Representative Marcia H ovey-Wright, Representative Dian Stevens,
Representative Robert Kosawskj

124 North Capitol Ave

P O Box 30014

Lansing, MI 48009

Re:  Opposition to Senate Bill 98]
House committee on Samilies, children and seniors
Committee meeting Wednesday, November | 2,2014 @ 12:00 P.M.

Dear Committee Chairman Kurtz, Vice Chairman Hooker, Vice Chairman Hovey-Wright and
Committee members Denby, Outman, Kesto, Victory, Stevens and Kosowski:

I write the committee in opposition to Senate Bill 981. As part of my practice, I often
contact defendants within this fourteen day period and many of those | contact, whether or not
becoming a client of mine, thank me for providing them notice and allowing them to prepare for
divorce proceedings in an orderly and thoughtful manner.

This criminal bill sceks to impose a 14 day waiting period, from the time of filing a Proof
of Service on Defendant for direct solicitation of divorce clients by attorneys. The stated reason
for such legislation, proponents state, is to avoid possible spousal abuse. In reality, if an abuser
learns of divorce proceedings by a letter or by being served with a Summons and Complaint, his
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implemented, Chief Justice Young stating in his April 5, 2012 letter to the State Barof

Michigan, th

at the proponents of the proposal failed to present any empirical evidence to support

that proposal (in substance the same as S.B. 981) Chicf Justice Young stated:

To protect against potential [constitutional] challenges that might be raised

if the Court adopts the proposed amendment, the Court invites the bear [State Bar
of Michigan] to conduct study to gather empirical evidence to support the
proposed amendment. (see attached April 5, 2012 letter from Chief Justice Young
to Junet Welch Executive Director of the State Bar of Michigan)

The State Bar never conducted such a study and again failed to present any
empirical evidence.

This proposed legislation should not be passed out of committee nor adopted for the
following reasons:

1.

e

0.

9.

S.B. 981 is an unnecessary and unwarranted intrusion on protected commercial
free speech (proponents can only point to anecdotal stories).

S.B. 981 has not been demonstrated necessary by any empirical evidence, finding
or study.

S.B. 981 is likely unconstitutional.

S.B. 981 invitcs significant and costly court challenges.

The proponents of S.B. 981 were unable to demonstrate the need for this intrusion
on legitimate commercial frec speech to the Supreme Court and without any
further evidence or justification seek to have S.B. 981 passed as law.

That the “wrong” seeking to be corrected will be ineffective as any potential
abuser will receive notice when served regardless.

That Michigan Court Rule 8.1 19(F), which is already in place and availablc
remedies this perceived problem by allowing the sealing of records by the
assigned judge.

That by precluding direct solicitation, contact by attorneys until 14 days after
filing a Proof of Service, this proposal actually allows attorneys for Plaintiffs to
preclude such contact for up to 105 days at their discretion.

Other than in the area of personal injury, [ am unaware of any other state
imposing such restriction.

In support of my opposition to S.B. 981 » L have attached the following for your further

consideration:

Chief Justice Young’s April 5, 2012 letter to Janet Welch Executive Director of
the State Bar of Michigan, in which the Supreme Court declines to adopt a like
measure in 2012 finding it not supported by empirical evidence and likely
unconstitutional.
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2. My previous Ictter to the Supreme Court of February 27, 2012 and my cover letter
to the Senate Judiciary Committee dated September 12, 2014.
3. A letter of September 13, 2014 from Attorney John Allen, setting out in detail the
likely constitutional short falls of S.B. 981 and further arguments against
adoption.

It is my belief that this matter should not be considered by the committee and if
considered rejected by this committee.

Should this committee hearing go forward, I look forward to testifying in opposition.

Should any member wish to discuss this matter with me or should you wish me to
provide any additional information, please feel free to contact me.

Very truly yours,

" T
gl o £ .

Merrill Gordon

MG/mmbh

cc: Housc Committee on Families, Children and Seniors (Ms. Angie Lake)
aluke@ houseani.pov

Misc. 111014 ScnateBil198]




Michigan Supreme Court

ROBERT P YOUNG, JR MICHIGAN HALL OF JUSTICE
CHIEF JUSTICE 925 WEST OTTAWA STREET
LANSING, MICHIGAN 48913

313-972-3250

April 5, 2012

Janet K. Welch
Executive Director

State Bar of Michigan
306 Townsend Street
Michael Franck Building
Lansing, Ml 48933-2012

RE: ADM File No. 2010-22
Dear Janet:

After the administrative public hearing held March 28, 2012, the Supreme Court
considered the proposal that was submitted by the State Bar of Michigan’s
Representative Assembly in Administrative File No. 2010-22. As you are aware, the
United States Supreme Court has held that although attorneys have a right to send
truthful and nondeceptive communications to potential clients (under Shapero v Ky Bar
Ass’n, 486 US 466 [1988]), a state may restrict that right under Florida v Went For it
515 US 618 (1995), if the regulation meets the three-part test outlined in Central
Hudson Gas & Elec Corp v Public Sery Comm of NY, 447 US 557 (1988). The
Supreme Court's description of the test in Went for it states:

First, the government must assert a substantial interest in support of its
regulation; second the government must demonstrate that the restriction
on commercial speech directly and materially advances that interest; and
third, the regulation must be narrowly drawn.

In applying this test, the United States Supreme Court discussed the second prong at
length. In Went for It, the Court held that the findings of an extensive study conducted
by the Florida state bar, which included both statistical and anecdotal data, were
sufficient to satisfy the second prong of the Central Hudson test. The Court
distinguished the facts in Went for It from the facts of another solicitation case
(Edenfield v Fane, 507 US 761 [1993]), in which no evidence had been offered in
support of the regulation, and which was struck down by the Supreme Court for that
reason. The Court in Went for It (quoting Edenfield), explained that meeting the second
prong "“is not satisfied by mere speculation or conjecture; rather, a governmental body
seeking to sustain a restriction on commercial speech must demonstrate that the harms
it recites are real and that its restriction will in fact alleviate them to a material degree.”




During the Court's discussion relating to the bar’s proposed amendment in this file,
there was significant concern that adoption of the proposed amendment without a basis
of support shown in more empirical terms may violate the second prong of the Central
Hudson test. Members of the bar who submitted comments and spoke in support of the
proposed amendment provided anecdotal references, but United States Supreme Court
opinions do not clearly define the type and amount of evidence that would be sufficient
to uphold the sort of regulation on commercial speech that is contained in the proposed
amendment. To protect against potential challenges that might be raised if the Court
adopted the proposed amendment, the Court invites the bar to conduct a study to
gather empirical evidence in support of the proposed amendment. Upon completion of
such a study, the Court will be happy to consider adoption of the proposed amendment.

Sincerely,

A& 'wf/ﬂ'

Robert P. Young, Jr.
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Via email only to:

senrjonesfersenate michivan. Loy
sentschuitmakerf@senate.nichigna. goy
senshicdafe senate.michigan gov
sentroveats senate.nichiean goy

Michigan Senate Judiciary Commutiee Chairman, Scnator Rick Jones
Michigan Scnate Judiciary Commitice Members

Senator Tonya Schuitmaker

Scnator Steven Bicda

Senator Tory Rocca

State Capital

Lansing. M1 48909

Re:  Senate Bill 981
Senate Judiciary hearing date: September 16, 2014 @ 2:30 P.M.

Dcar Charrman Jones and Committec Members Schuitmaker, Bieda and Rocca:

[ write this letter with attachments in opposition to S$.B. 981 and request an
opporiunity to be heard before the committee.

There was a previous attempt to adopt the substance of this bill in 2012. In 2012
the Michigan Supreme Court considered a proposal with a less restrictive 14 day wailing
period. This was ADM 2010-22 seeking to amend Michigan Rule of Professional
Conduct 7.3. Public hearing was held before the Michigan Supreme Court on March 28,
2012, at which time this matter was considered. (Please sce attached Michigan Supreme
Court Release and Notice of Public Admimstrauve Hearing regarding this matter).
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[ testified at this hearing in opposition to that proposal and submitted the attached
letter dated February 27, 2012 10 opposition 1o the proposed amendment. By attachment
hercto, Tincorporate that letier to this letter and ask that you consider both regarding this
matter and that these Jetters with attachments be made part of the public record.

Afier comment period and public hearing the Supreme Court determined not to
adopt this proposal as an amendment to the Michigan Rule of Professional Conduct 7.3

and the matter was admimstratively closed by the Supreme Court on June 6, 2012.

It is my belief that there was not then nor is there now a proper or sufficient basis
for the imposition of the restrictions contained in Senate Bill 981,

For the rcasons set forth in this letter and those contained in my attached letter of

February 27. 2012, [ urge this committee (o vote against this bill and not pass this bill out
of committee.

Very truly yours,

Merrill Gordon
MG/munh

Lnclosure

cc: Ms. Sandra McCormick, smccormick@senate. michigan, ov
Ms. Renee Edmondson, redmondsongehouscani.goy

Klise 091214 MISenale
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VIA TS MATL AND
FMALL MSC gierkficonrts.in: vov

Mo Corbin R, Davis

Clerk Michigan Supreme Cown
PO Box 30052

[ansing, M1 48900

Ke:  ADM 2010-22 und MRPC 7.3
Dear My, Davis

This letter is to advise the Court of my position opposing the adoption of ADM 2010
-~ Although § had been sending fetters 1o prospective clients, based on filings in Circuit Court,
and s aware of the proposed rule indicating that there should be o fourteen day waiting perioed
before this type of letter could be sent, § believe that this waiting period 1s over broad and not
warranted - Advising potential chients of the existence ot itigation, s a service 1o these litgants.
Fusther, [ am offended at the characterization of this as “Trolling™ and the rule being labeled an
“anti-trolling” proposal by those in support of this proposal. "T'his proposal sceks to artificially
limit informaton that is a matter of public record. I the scaling of records 1s necessary, the
Plnntif sbould scek ex-parte reliefto do so The filing party should not be given an advantage
by limiting u responding parties” access 1o mformation or representation. Any actions that a
Plantitt could take within 14 days after filing, such Plaintiff could wke prior to filmg. Thus
obviating the need for a fomteen day waiting perind, or any wailing period for that matter.

Frecerved phone calls from many individuals 0 whon | have sent correspondence who
have indicated o me that they were thankful that they were made aware that lingation was
pending se that they could tmely prepare for this itigation and Inre counsel, myseli or other

counsel. 1o represent them m this matter without waiting an extended period of time, thus
avoiding having their spousce or the opposing party gaining an wivantage. 1 this proposal 18




Mr. Corbin Lavis
February 27, 2010
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adopted. Plamtiffs would have the same advantage this proposal secks 1o control responding
partics from having

foscems 1o me that seting an arnficial it on the ability of a responding party to seek
counsel andior counsel seeking lo help those respondmg partics by offering representation, is
unfar and unwareried. CThere s ne Himit o the extent of preparation a Plaintitif has in
determining to move forward with divorce lingation. if this proposal is enacted, Defendant's
would be severcly disadvantaged in their ability 1o respond and be nroperly represented.

[ bring to the Court’s attention. my representation of an, aclive duty military service
member and a resident of Hawaii, who was sued for divoree in the Qakland County Circunt
Court. He was served on December 26, 2011, 1n Michigan while on leave, after filing was made
o December 22, 2011, by his wife who had their child here in Michigan. He became a client of
mine after 1 had sent lim a letler concerning representation immediately afier his wife had filed
her Complamt. He had previously instituted divorce proceedings in Hawaii on December 16,
2001, His wite had not yet been served and was avoiding service. If he had not received my
letter andreated above and been unaware ol counscl to represent him he would have been
projudiced by his retun 10 Hawaii without seeking counsel to respond to his wife's “Imergency
Motion™, concerning his daughter. Being properly represented by the undersigned resulted in the
Qaklaad County Cucut Court declining jurisdiction in favor of the Court in Hawaii, This is but
ane of many mstnees whee carly represeniation has resulted in o Jevel playing ficld for both
Htigating partics

- Tothe extent that prior violenee is deemed 10 be an issue to-be considered as is noted in
the stafT comments, surely minor restrictions as to the “solicitation” could he imposed such as a
preclusion of “sohertaton™ of an individual when there is 2 Persona) Protection Order filed. To
the extent that PLaintifis” attomeys need to properly wrrange affairs of their clients at the outset of
Urigation, this should be completed prior to tie filing of the Complaint. In reality, what is the
difference in a Defendant’s {irst knowledge being served with a Summons and Complaint by a
Process server or receiving a “solicitation” letter”  There seems to be no difference atfecting a
Defendant’s propensity for violence.

There is no lmitation on broader market advertising, nor should there be. This restriction
an sohcitation unfairly Jimits the sole or small practtioner and others from sceking to timely
advisc potentiaj clients of available services and puts Delendints at a disadvantage. In my
opimion it IS an Lnnecessary restramt. Proponents may cite limited circumstances, which are
problemartic for the filing spousc. hut such ancedotal and infrequent circumstances should not
dietate whalesale restrictions on such direct contact, On the whole, Jt has been my experience
that individuals who receive information from me that hugation is pending are pleased that they
have adequate timely information about the filing of the initial pleadings and timely mformation
conceIMing reprasentation.
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Should you wish me fo provide additional information regarding this matter, I would be

Happy o do so.

Very truly yours,

Marrill Gordon

MCmmh
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FORIMMEDIATER RELIFAST

CROPOSED GUBICIAL CONBUCT RULTS CHANGES OK AGENDA FOR MICHIGAN
SUPREME COURT MARCH 28 PURTIC ADMINISTRATIVE HEARING
Uroposal specifies appropriste roles for judges at charity fundraisers and simiiar events

LANSING, ML March 27, 2012 ~ A proposced clarification of ethics rules that prevent judges
fram soliciting donations for charitics and similar organizations is on the agenda for the Michigan
Supreine Court’s public hearing lomorrow.

Canon S of the Code of Judicial Conduct allows judges to participate in “civic and
Charitable activities”™ that do not put a judge's impartiality in doubt or interfere with the judge’s
duties. But. while allowing a judge to “join a peneral appeal on behalf of an educational, religious,
charitable. or fraternal organization,” ethics rules ha Judges from individually soliciting donations
for such groups. The proposed changes would clarify that “{a] judge may speak on behalf of such
an organization end may speak at or reeeive an award or other recognition in connection with an
eventol such an organizaion.” The proposals would allow a judge to participate in the same ways
at 2 lewsrefawed organization’s fundraiser. But the amendments would also prohibit a judge from
allowing his o1 her name 10 be used in fundraiser advertising, unless the judge was simply a -
member of an henorary committec or participating in a general appeal. (ADM File No. 2005-1 1).

I'he proposals for all public hearing items and their related comments are available online

at htgp//ww u)ur‘.:s.mia.hiyan.;J()\:/supremccom'lr’Rcsourccs:’/‘\dminislrutivc/indcx.hlm,‘,’pmp()scd.

The public hearing. which begins at 9:30 an.. will ke place in the Supreme Couirt
cowtroom on the sixth foor of the Michigan Hall of Justice in Lansing.

Also on the Supreme Court’s agenda:

e ADM File No. 2010-22, proposed amendiment of Michigan Rule of Professional
Conduet 7.3, “Direct Contact with Prospective Clients.” The rule prevents attornevs
froms soliciting “professional employment from a prospective client with whom the
lawyer has no family or prior professional relationship ..." The proposed
amendment would add that, in family law cases, “a lawyer shall not initiate contact
or solicit a party 10 establish a client-lawyer selationship until the initiating
documents have been served upon that party or 14 days have passed since the
document was filed. whichever action occurs first.” The State Bar of Michigan's
Representative Assembly suggested the service/] 4-day restriction to reduce the risk
that a defendant in a family law case would assault the other partner, abscend with
children, or commit “other illegal actions™ before the papers can be served,




MICHIGAN SUPREME COURT
NOTICE OF PUBLIC ADMINISTRATIVE HEARING
Pursuant to Administrative Order No. 1997-11, the Michigan Supreme
Court will hold a public administrative hearing on Wednesday, March 28, 2012, in
the Supreme Court courtroom located on the sixth floor of the Michigan Hall of
Justice, 825 W. Ottawa Street, Lansing, Michigan 48915. The hearing will begin
promptly at 8:30 a.m. and adjourn no later than 11:30 a.m. Persons who wish o
address the Court regarding matters on the agenda will be allotted three minutes
each to present their views, after which the speakers may be questioned by the
Justices. Toreserve a place on the agenda, please notify the Office of the Clerk
of the Court in writing at P.O. Box 30052, Lansing, Michigan 48809, or by e-mail
at MSC_clerk@courts.mi.gov, no later than Monday, March 26, 2012.

Administrative matiers on the agenda for this hearing are:

1. 2005-11 Proposed Alternative Amendments of the Code of Judicial
Conduct.
Published at 490 Mich 1208 (Part 3, 2011).
issue: Whether to adopt one of the proposed alternatives of
various Canaons of the Code of Judicial Conduct, or take other
action. Alternative A would combine Canons 4 and 5 so that
obligations imposed regarding extrajudicial activities would be
the same for law- and nonlaw-related activities. Alternative B
would loosely model the ABA Model Code of Judicial Conduct,
but the ABA's 15 model rules would be combined within
Michigan’s current two Canons 4 and 5 and would retain
nearly all current language of Canons 4 and 5. Both
alternatives would eliminate language in Canon 7 that prohibits
judges from accepting testimonials and would clarify Canon 2
so that activities allowed in Canons 4 and 5 would not be
considered a violation of “prestige of office.” Also both
proposals would clarify the scope of activities within which a
judge may pariicipate (especially when the activities would
serve a fundraising purpose).
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September 13,2014

sentschuitmakerie senate michisan. poy

Senator Tonva Schwtmaker
P.O Box 30036
Lansmg, M1 38909-7536

Re. Senate Bill 981 Should be Rejected; Hearing September 16, 2014:
IMMEDIATE Action Required.

Plean Tonva:

Thank vou for takmg tme to speak with me about this important issue. Scnate Bill 981 1s
a bad dea, wicked into a package of Wlls most of which are very good ideas. Notonly is SB 981
likely unconstitutional, but also 1t holds the prospect of harming the very persons it secks to
protect. U equires some detailed examinabon to sce this, and why Senate Bill 981 should be
rejected. D this very busy scason, Fappreciate your taking the time to do that

It is my understanding that SB 981 1s part of a package of Domestic Violence Bills that
includes SB 980 and Y81, and House Bills 5632-5639. The heanng on Scnate Bill 981 1s set for
hearing before the Senate Judiciary Commitiee next Tuesday September 16, 2014 at 2:30 PM
Prampt action is required 1o avoid what will hikely be a very bad law,

As you know. | am a partner with Varnum Riddering Schmidt & Howlett LILP (Vamum
Attomeys). with over 40 vears of experience in Michigan Famuly Law. In the past. | have also
served as Chair of the State Bar of Michigan Special Committee on Grievance, and have served
as the Chair of the State Bar of Michigan Standing Commiuttee on Professional and Judicial

Eihies (the " Lthies Commitiee™).

Grand =zven * Grand Rapids * Kalamazoo * Lansing * Metro Detron
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Ialso servee on the ABA Lthies 2000 Advisory Committee, and chaired the Ethics and
Professionalism Coramittee of the ABA, Imal Tort and Insurance Practice Scction (T1PS)
ihrough the ABA Iithics 2000 process. Currently, | oserve as the TIPS Liason to the ABA
Commitiee on Professionalism. In all these capacities. T have had the honor of studying in depth
the tssues of lawyer solicitation e SB 081

This tetier contains the views of me oalv. not those of the Varmum FFirm, the State Bar of

Michigan, the ABAL nor their Committees.

Earlicr Versions before the Michigan Supreme Court

farlicr. the Michigan Supreme Court 1ejected other versions of a very similar proposal.
when proposed as amendments o the Michigan Rules of Professional Conduct (MRPC-,
sometinmes called the "Ethics Rules" for Michigan Lawyers). in 2012, the Court considered
proposed amendments o MRPC 7 3 (Supteme Court ADM File No 2010-22). Much like 8B
981, ADM 2010-22 originated from the State Bar ot Michipan Family Law Scction, in a concern
over the practice of "walling” (that is. a lawyer's using the publicly available information of
FFamily Taw court commencement Rlings o solictt Defendants or Respondents as prospective
clients). Most of the submitted Comment | etters supported the proposal, as did a comnitted
group ot indnﬁdnu]s In comtrast. o smaller but vocal group (including me) opposed the
amendment.

Adler months ol carcful consideration, the Courl rejected the proposal. Among the likely
reasons were that the proposal (like SB 981) inftimged important Constitutional rights of both
respondents and lawvers, and that ample proicctions alrcady exist within the Michigan Court
Rules 1o accomplish the stated poals.  Like ST 981, the MRPC proposal also had very bikely,

and very bad, unintended consequences. This letter explains more {ully thosc reasons.

1. It is a dangerous custom to single out one area of law practice (i.e.. Family Law) for
specific prohibitions under the criminal law. SB 981 would impose stnict criminal liability
(Virst Offense- Misdemeanor- $30,000 fine: Subsequent Offenses- Misdemeanor- 1 year in jail,
plus $60,000 fine). The criminat taw is a strict labihty, penal system. Tt does not rely on "fault”

or "causation” 1o determine strict culpability; other facts such as carc in the past or lack of carher

violations does not enter that finding. 1f vou did it, itis a vialation it is just that simple
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Marcover, any such criminal violation would certainly result in Disciphnary Proceedings
against the fawyer by the Atorney Grievance Commission (AGC) before the Attorney Discipline
Board (ADB). Thus. even if some violation were the result of negligence or with lack of direct
intent or knowledge. nevertheless. some discipline (ranging fiom Informal Reprimand to full
Revocation of License—sce MCR 9.106) must almost always be imposed.  This is why
avtempting to regulate the Practice of Law by the Criminal Law is such a bad idea. The real
penalty is not “just” the loss the financial fine, nor cven "just” the jail term. Juis the Joss of a
carcer and the other jobs created by that carcer. Any proposed criminal penalty. (o regulate what
is now accepted and legal conduct, must be taken with the uimost seriousness. Momentary
political popularity should not be a criterion.

It i also a bad tdea to single eut one arca of Law Practice for statutory regulation, or
criminal penaltics. 1f SB 981 becomes law, Family Law practinoners might likely be smgled
out for other such criminal prohibitions or rules in the future, applicable only to Family Law
matters. 1 "trolling” is really that bad. then the prohibitions should apply to all lawyers n all
cases  something  which would not likely ever be approved, and certainly  would  he
anconstitutional Hn fact. an carlier broader proposal to amend MRPC to hnut sohenation more
pencrally was once adopted by the Michigan Supreme Court, then quickly rescinded because ol
pratesis by many clients and lawyers, and threats ol constitutional challenges. Eventually that
proposal was unanimously rejected and withdrawn from Supreme Court consideration. Scc

supreme Court ADM 2002-24.

2. There are serious Constitutional Defeets in SB 981, under Prong 2 of the Central Hudson
‘Test.  Like it or wot. attorney solicitation is protected commercial speech under the U.S
Constitution, Amendment 1, and comrelative provisions of the several State Constitutions,
including Michigan. Ceneral Hudson v, PSC. 447 1S, 587 (1980). In the comments for ADM
2010-22. the State Bar of Michigan Family Law Section correctly noted the applicability of
Florida Bar . Went For I, Ine., 15 U.S. 615 (1995), and Shapero v. Kentucky Bar Assn, 486
LS. 466 (1988) as controlling U.S. Supreme Court Cases. all of which determine whether the

restriction or prohibition upon lawyer solicitation is constitutionally permissibic by applymnyg the

Central Fludson 4-Prong test:
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) The povernmentmust have a substantial/ compelling interest e justify the restriction,
such as protecting the clients or wronged basinesses (protecting the fegal profession will hkely
not suffice);

) The government regulation must further the identified substantial/ compelling interest;

[

3 “The regulation must be a reasonable fit, not too broad in its results.

} Che regulation must be the "least restrictive means™ of accomplishing the above

e

ohjectives

First under Prong 2 of Central Hudson, the "substantial interest™ must he empirically
proven with admissible evidence (competent like any other expert cvidence or survey under
Davis v Frve or Daubert). A collection (even a large collection) of anecdotal stories from
Family Law attorneys does not provide that cvidence to constitutional satisfaction. The law
requites more. I Wenr-For-dr (cited and adopted by the Famiy Law Section before the
Michigan Supreme Court), the Florida Bar spent over $200.000 conducting a scientilically-sound
survey and mterview procedure (o prove mass tort personal injury plaintit{s were harmed by
carly sohicitaton.

Ir rejecung ADM 201022, the Michigan Supreme Court suggested that the proponents
develop like evidence, The State Bar of Michigan deaided not to do that. Nothing like that
appears before the legislaiure as part of the background of SB Y&1. tThis makes any resultung
statute vulnerable to attack by anyone charged with its violation.  And trust me. it will be
challenged.  These are lawyers you are dealing with Such vilnerabilities also could make the
Attomney Grievanee Comnussion and Attomey Disaipline Board more reluctant 1o pursuc even

convictions as violations of the MRPC.

3. Contrary to its proponents. SB 981 also has issues under the 4th Prong of Central
Hudson. which requires that the solicitation speech restriction be the "least restrictive
measure which is effective to accomplish the stated purpose. SB 981 apply to ALL family

law matters, whether or not the matter presented the concerns expressed for preventing domestic

violence or dissipation of assets. Morcover, the same result could be obtained simply by scaling
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the file (or even all Tamily Law files’) until expiration of 14 days or scrvice of process,
whichever is earlier. The court has the powcei 1o do this in any case. Sce MCR 8.119(F)-—which
does require a Motion and 2 small additional burden on both the filing party and the court  but
would have a better chance 1o obtam the protection desired by SB 951, and be much “less
restricive” under Contral Hidson. Sealing such files, and only those files which present issucs
ol domiestic violence concen ss a much “less restrictive” means of obtaining the desired result.
It also provides an opportumiy for the Judge (locally located with "boots on the ground”) o
review whether the specific case acwally presents those concerns. Afier all, without such a
staling order. cven under SB 981, the commencement of the action is still public information and
sasily available to any Defendant. all the more so with the advent and increase of electronic
filmg and mternet based information systems.

Thus, i 100, the Amendment fails two prongs of the Central Hudson 1esis. and is

unlikely 1o survive a constitutional challenge.

4. The proposed Amendment will hurt those it seeks to help, because it assumes that it is
always the Non-filing Party who is the evil doer. Sntentionally contact” and “directly solicit”
ae not well defined. and SB 981 will certainly go bevond classic "wolling” practices {c.g.. who
“miuated” the conversation at the social event”? s responding 1o that social event conversation
“solicitaton” if client engagement is the object? Is 1t "solicitation”, even if the person is a
Mormer client™ A present cliemt™). 1f a lawyer sees a court Biling adverse 1o a former or
present client. the fawyer may likely have a duty to contact and inform them. Is that now to be a
arime? These questions present substantial issucs regarding “overbreadth” under the First
Amendment.

With such guestions not answered in SB 981, allegations of "wrongful solicitation” might
become more common, if only 1o disqualify Defendant's chosen and prefessed counsel (much the
way bogus "conflict” claims have become more common for the same purpose). 1f adopted, the
new "Rule” might deter a Michigan Attormey from cngaging i any Family Law matter (cven on

behall o 4 victim of domestic violence whe was not the "first 1o file") unt! after the proof of

" Sealing all Fanuly Law Matters s a worthy considerstion. Wath the adhvent of electronie filing und iniernet access
W public court files, every 9+ year old with an iPad can reud the file of thew parents’ divoree, and the tile of the
divorce of all of therr triends. This is not good. Bur like SB 981, such regulation of court administration 15 betier
left to the Michigan Supreme Court, ot the legislature.
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service s fited. Just 1o be safe and simply o avord any chance ol a violation of this ambiguous
criminal statute

An appressive and abusive Plamutt, bent on domestic violence or dissipation of asscts,
could purposcly he the "first to file” and then beeome the "protected” party, with a "free nde”
period (until the filing pany deaides w0 file the Proof of Service).”  Also, SB 98] prohibits
solicitation contact until after the “Prool of Serviee” 15 filed. But it is the ﬁbling party who
controls that, and could purposely delay that event for 90 days. See MCR 2. 102(D). This would
allow the filing party to do his or her evil tor three (3) months(!), whilc the non-filing party
would face an impossible task attlemptng to obtain legal advice or representation. If enacted, SB
981 could become a very formidable ol for the abuser.  That makes no sense.

Such "unintended consequences” commonly occur when the legislature attempts 1o usc
the criminal law to regulate what 1s properly a matter for the Michigan Supreme Court and the
more specific constitutonal power of the judicral ranch to regolate courts and lawyers
_ Regulation of lawyer solicitation should be dene. if et all. through the MRPC, and 18 best when it
oceurs with the support of sumilar adoptions in other States, or with the endorsement which
comes from provistons having been placed into the Model Rules of Professional Conduct by the
American Bar Agsociation  This Amendment has neither of those hona fides, and would put

Michigan in further departare from the ABA Mode! Rules and laws adopted by other States.

5. When we think our oply tool is a hammer, we tend to view every issue as a nail. The
Criminal Law 1s not the solution o every problem and issue presented. Domestic Violence 1s &
serious issue. with a deserved high public profile. Fowould not be wise 10 use limited resources
to fight a losing battle over an unconstitutional statute, which will only end up being used by
abusers to inflict further abuse on the very victims the legislature is attempting to protect.

Other already available tools, such as a Sealing Order under MCR 8 119(£). should he
used first. to determine if that method gives the desired protection to those who need it without
amending the Criminal or other laws. Maybe ALL Family Law files should be scaled. But those
determinations, if made at all, should be supported by vahd. admissible evidence, and

constitutional validity under Central Hudson. This would be a more thoughtful approach, and

T Puring my 42 vears' eaperience as a Michigan Family Law lawyer, it1s common for the aggressive, abusive party

i the “first Giler” Plaintiff. Given their more aggressive, more controliing wnd more plotting nature, this is not a

SUPTise




Senator Tonya Schuimmaker
Seplember 13,2014

Page 7

would proteci not only the rights ot all partics and the commercial speech of all Jawyers from
further intrusions,  but also the interests of those Family Luw Defendants and victims ol
domestic violenee who truly need and desire it

As alwayvs thank you for vour hind consderation

God Bless Amernica,

W @I@o\s
[!
\\) John W Allen
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$B-0981, As Passed Senate, October 1, 2014

SUBSTITUTE FOR

SENATE BILL NO. 981

CnE amenooc Sentembar G0 2GR

A biil to amend L961 PA 236, entit_.cd

"reviced judlicature oo ol 1961 ,"
(MCL 600.701 Lo 600.9947, by acding section 914.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. %14. (1) A PERSON SHALL NOT INTENTIONALLY CONTACT AN
INDIVIDUAL THAT THE PERSON KNOWS TO BE A PARTY TO A DIVORCE ACTION
FILED WITH A COURT, OR AN IMMEDIATE PAMILY MEMBER OF THAT
INDIVIDUAL, WITH A DIRECT SOLICITATION TO PROVIDE A LEGAL SERVICE
UNTIL THE EXPIRATION OF 14 DAYS AFTER THE DATE THE PROOF OF SERVICE
WAS FILED WITH THE COURT.

(2) A PERSON WHO KNOWINGLY VIOLATES THIS SECTION IS GUILTY OF
A MISDEMEANOR PUNISHABLE AS FOLLOWS:

(A) FOR A FIRST VIOLATION, A MISDEMEANOR PUNISHABLE BY A FINE

OF NOT MORE THAN <<$1,000.00>>.

S04%842'14 (8-1) LTB
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(B) FOR A SECOND OR SUBSEQUENT VIOLATION, A MISDEMEANOR
PUNISHABLE BY IMPRISONMENT FOR NOT MORE THAN 1 YEAR OR A FINE OF
NOT MORE TﬁAN <<$5,000.00>>, OR BOTH.

Enacting section 1. This amendatory act takes effect 90 davs

after the date it 315 enacted into law.
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